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OPINION CONFIRMING DEBTORS CHAPTER 13 PLAN

This case came before the Court on the objections filed by two secured creditors, Monroe
County Community Credit Union [*Monro€’] and Ford Motor Credit Company [*Ford’] to
confirmation of Debtors proposed Chapter 13 plan. Monroe and Ford filed written objections to
confirmation, and argued their objections at the confirmation hearing. At the request of Monroe and
Ford, the Court dlowed the partiesto brief the objections. After the partiesfiled their briefs, the Court
directed Monroe and Ford to file supplementd briefs on a specified issue, and they did so, on October
14 and 15, 2003, respectively. Ford later withdrew its objections to confirmation, on December 18,
2003. For the reasons gtated in this Opinion, the Court will overrule Monroe' s objections and confirm
Debtors Plan.

l. Background.

Debtorsfiled avoluntary petition for relief under Chapter 13 and a proposed Chapter 13 Plan.

Debtors Plan follows the Chapter 13 modd plan used in the Eastern Didtrict of Michigan. Under the

Plan, Debtors propose to make biweekly payments of $606.92 for 36 months. (Plana 1 11.A.-B.)



Consigtent with Bankruptcy Code § 506(a),* the Plan divides the claims of Ford and Monroe each into
a secured portion, and an unsecured portion, based on the vaue of each creditor’s collaterd. The Plan
proposes a“cramdown” of Ford's $9,273.14 claim, secured by a 1998 Ford Windstar, to a secured
clam of $6,800.00, and payment of thisamount in full over the life of the Plan a an interest rate of 10%
and amonthly payment rate of $219.42. The remainder of Ford's claim would be trested as a generd
unsecured claim. Similarly, the Plan proposes a*“cramdown” of Monroe's $12,651.33 claim, secured
by a 1995 Plymouth Acclaim, to a secured claim of $2,000.00, and payment of this amount in full over
the life of the Plan at an interest rate of 10% and a monthly payment rate of $64.53. (Id. at 2 §1.D.5.)
The remainder of Monroe' s clam would be treated as a genera unsecured claim.

Conggtent with this district’s Chapter 13 modd plan, Debtors Plan specifies the order in which
the Chapter 13 Trustee would make distributions to the various classes of creditors, after confirmation.
The Plan provides that as funds become available, the Trustee' s monthly distributions are to be made
first to Class One clams, which are adminigrative expenses, and which are to be paid in full in advance
of dl other clams. Such adminigrative expenses include attorney fees of Debtors counsd in the
amount of $1,800.00, and the Chapter 13 Trustee' s fees.

Next, the Plan proposes that Class Two, consisting of ongoing payments of $730.00 per month

on the mortgage loan on Debtors residence, be paid in advance of al remaining classes.

111 U.S.C. 8506(a). Unless otherwise noted, al references in this opinion to “Code” sections
are to sections of the Bankruptcy Code, 11 U.S.C. §8 101-1330.
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The next group of creditorsin the order of payments proposed by Debtors Plan is Class Five.2
Class Five consgts of the dlowed secured clams of Ford and Monroe, which areto be paid in
advance of dl remaining classes, including genera unsecured clams.

Given the amount that Debtors must pay to the Chapter 13 Trustee each month, the claim
amounts in the various classes, and Debtors proposed order of payments, Class Five clamants Ford
and Monroe would not begin receiving monthly distributions from the Chapter 13 Trustee immediately
after confirmation. Rather, Debtors concede, for the purpose of adecison on confirmation of Debtors
Plan, that Ford and Monroe would not receive any payments on their daims until sx months after
confirmation. (See Debtors Response to Objections at 2.)

Both Ford and Monroe filed objections to Debtors proposed Chapter 13 Plan, contesting the
“cramdown” vaues ascribed to their respective collateral and the interest rate to be applied to payment
of their secured cdlams. These objections were resolved by agreement of the parties before the
confirmation hearing.®

Ford and Monroe aso objected to the post-confirmation delay in distributions to them. They

attribute much of the dday in their distributions to the fact that Debtors attorney fees would be paid in

2 In this case there are no claims falling within the model plan’s Class Three (assumed
executory contracts) or Class Four (pre-petition mortgage arrearages).

8 Debtors and Ford agreed that the “cramdown” value of the 1998 Ford Windstar will be
$7,050, and that this amount will be amortized over the life of the Plan and paid at an interest rate of 10%.
Debtors and Monroe agreed that the “cramdown” value of the 1995 Plymouth Acclaim will be $2,600 and
that this amount will be amortized over the life of the Plan and paid at an interest rate of 12%. (Monroe's
Br. in Supp. of Objection to Confirmation of Chapter 13 Plan at 1; Debtors' Resp. to Creditors Ford
Motor Credit Company and Monroe County Community Credit Union’s Objections to Confirmation of
Debtors Chapter 13 Plan at 2.)



full, before any payments are made on their clams, rather than paid over time. In their objections, Ford
and Monroe argued that because their collaterd is depreciating, the ddlay in Plan payments to them
leaves them without adequate protection of their security interests after confirmation. Because Ford's
objections were withdrawn, this opinion will address only Monrog s objections.
. Jurisdiction.

This Court has subject matter jurisdiction over this bankruptcy case under 28 U.S.C. 8§ 1334
and 157, and Local Rule 83.50(a) (E.D. Mich.). Thisisa core proceeding under 28 U.S.C.
8 157(b)(2)(A) and (L).

[11. M onr o€'s obj ections to confir mation.

Code 8§ 1325(a) lists sx numbered requirements for confirmation of a Chapter 13 plan. Except
as dated in 8 1325(b), if dl six of the 8 1325(a) requirements are met, the Court must confirm the plan
— 1.e., the Court has no discretion to deny confirmation — because § 1325(a) states that “the Court
shdl confirm” the plan. See discussion infra. Section 1325(b) provides an exception to the Court’s
mandatory duty to confirm under 8 1325(q), by stating circumstances under which the Court “may not”
confirm the plan. But § 1325(b) is not at issuein this case?

The confirmation requirements of 81325(a) relevant to the Court’ s discusson of Monroe' s

objections are these:

4 Section 1325(b) permits certain objections by the Trustee or the holder of an alowed
unsecured claim. There are no unresolved objections to confirmation under § 1325(b) by the Trustee or
by any unsecured creditor. Monroe and Ford are both secured and unsecured creditors in this case, by
virtue of the bifurcation of each of their claimsinto a secured component and an unsecured component
under Code 8 506(a). In their capacities as unsecured creditors, however, neither Monroe nor Ford made
any objection to confirmation based on § 1325(b).



(8 Except as provided in subsection (b), the court shall confirm a plan
if —

(1) the plan complies with the provisons of this chapter and
with the other gpplicable provisons of thistitle;

(5) with respect to each alowed secured claim provided for by
the plan—

(A) the holder of such claim has accepted the plan;

(B)(i) the plan provides that the holder of such claim retain the
lien securing such daim; and

(ii) the value, as of the effective date of the plan, of property to
be digtributed under the plan on account of such clam s not
less than the alowed amount of such clam; or

(C) the debtor surrenders the property securing such claim to
such holder; and

(6) the debtor will be able to make al payments under the plan and to
comply with the plan.

11 U.S.C. §1325(a). Monroe has made objections under 88 1325(a)(1) and 1325(a)(5). It has not
objected under § 1325(8)(6), commonly referred to as the “feasibility” requirement. That is, Monroe
does not contest Debtors' ability to make al payments under their Plan and to comply with their Plan.
In its post-hearing briefs, but not in its written objections to confirmation and not at the
confirmation hearing, Monroe dso made a condtitutiona argument, namely that confirmation of
Debtors Plan would be an uncondtitutiona “taking” of Monroe's property “for public use, without just
compensation,” in violation of the Fifth Amendment to the United States Condtitution. U.S. Condt.

amend. V.



This opinion will first discuss the satutory objections to confirmation, and then discuss the
congtitutional objection.

A. Monr o€’ s statutory objections,

1. Section 1325(a)(1).

Thefirst three objections to confirmation are based on § 1325(a)(1), which requires Debtors
Plan to comply with the provisons of Chapter 13 and with dl other “agpplicable’ provisonsin the other
chapters of the Bankruptcy Code. Monroe argues that Debtors Plan violates § 1325(8)(1) for three
reasons.

a. Section 1326(b)(1).

Monroe s firgt argument is that the Plan does not comply with 8§ 1326(b)(1), which concerns
payments to be made under a confirmed plan, and which Satesin part that:

(b) Before or at the time of each payment to creditors under the plan,
there shal be paid—

(1) any unpaid claim of the kind specified in section 507()(1) of this
title; . . .

11 U.SC. §1326(b)(1). Clamsof the kind specified in § 507(8)(2), in turn, include “administrative
expenses alowed under Section 503(b). . ..” 11 U.S.C. §507(a)(1). The attorney fees of adebtor’s
counsdl in a Chapter 13 case, to the extent they are gpproved, are such administrative expenses. As
such, they are claims of the kind referred to in § 1326(b)(1). See 11 U.S.C. 88 507(a)(1), 503(b)(2),
330(a)(4)(B); Inre Moses, 293 B.R. 711, 718 (Bankr. E.D. Mich. 2003); In re Meadows, 297 B.R.
671, 672 (Bankr. E.D. Mich. 2003); 8 Collier on Bankruptcy  1326.03[1], at 1326-9 (Alan N.

Resnick & Henry J. Sommer, ed., 15th ed. rev. 2003).



Monroe argues that § 1326(b)(1) adlows the payment of Debtors' attorney fees under the Plan
be spread out in monthly ingtalments over the life of the Plan, rather than pad firgt, in full, promptly
after confirmation of the Plan. Monroe then goes further, and arguesthat § 1326(b)(1) actudly
requires such adelayed payment of Debtors attorney fees. (Monroe s Br. in Supp. of Objection to
Confirmation of Chapter 13 Plan at 1.) And thisisrequired in this case, according to Monroe, to the
extent necessary to enable the Trustee to make monthly payments to Monroe, beginning immediady
after confirmation, that are at least equd to the monthly rate of depreciation of Monroe' s collaterd.

Section 1326(b)(1) itsalf does not require any such depreciation-protection for Monroe's
secured clam. Monroe must look elsewhere in the Code for such arequirement. And 8 1326(b)(1)
itself does not require any delay in payment of Debtors' attorney fees. Rather, Monroe s argument is
best viewed as smply urging that delaying the payment of Debtors' atorney feesis dlowed by
8 1326(b)(1), asa permissible method of causing digtributions to Monroe to begin sooner. That is,

while Monroe argues that 8 1326(b)(1) dlows adelay in payment of Debtors attorney fees, in order to

achieve greater depreciation-protection for Monroe' s secured claim, that Statute does not requireit.
Asaresult, Monroe' s argument is not a valid objection to confirmation under 8§ 1325(a)(1), because it
isnot aclaim that Debtors Plan violates 8 1326(b)(1).

Moreover, the Court must reject Monro€e' s reading of § 1326(b)(1), becauseit isinconsistent
with the language of the statute. Section 1326(b)(1) plainly meansthat at any given time after
confirmation of a Chapter 13 plan, if there isany unpaid, alowed adminigtrative expense, including any
unpad, dlowed clam for atorney fees owing to a Debtor’ s atorney, no payment may be made to any

other creditor under the plan unless the unpaid adminigtrative expenseis paid in full, either first or at the



sametime. Thus, for example, when the Chapter 13 Trustee makes her first monthly disbursement after
confirmation, she may not disburse any payment to secured or unsecured creditors unless a the same
time, the Trustee pays, in full, the unpaid, allowed attorney fees of Debtors counsd.

An adminigrative clamant like Debtors counsd, of course, may waive the benefit of
8§ 1326(b)(1) by agreeing to delay payment of the adminigrative clam. Cf. 11 U.S.C.

8§ 1322(8)(2)(Chapter 13 plan “shdl” provide for full payment in deferred cash payments of dl clams
entitled to priority under 8 507 “unless the holder of a particular claim agrees to a different trestment of
such clam.”) But there has been no such waver in this case.

Monroe cites one bankruptcy court case in support of its reading of § 1326(b)(1), In re Cook,
205 B.R. 437, 443 (Bankr. N.D. Fla. 1997). The Cook case interpreted the statute to require only
that the Chapter 13 Trustee pay some part of any unpaid adminigrative dam — full payment is not
required — before or at the time the Trustee makes payments to other creditors. Other cases agree
with thisholding of Cook. See, e.g., Inre Parker, 15 B.R. 980, 983 (Bankr E.D. Tenn. 1981),
aff'd., 21 B.R. 692 (E.D. Tenn. 1982).

But this Court disagrees with such areading of § 1326(b)(1). The Statute does not say that
“[b]efore or at the time of each payment to creditors under the plan, there shall be paid—. . . part of
any unpad [adminidrative] clam. . ..” (emphassadded). Aswritten, the Statute requires payment of
“any unpaid [adminigrative] dlam,” and that clearly means the full amount of each such dam.

A partid payment of an administrative expense clam would not satisfy 8 1326(b)(1) because
there would till remain an unpaid adminidrative cam. The “before or a thetime of” language

addresses the Stuation where at any given time there are funds available for didtribution to other



creditors after the full payment of the § 507(a)(1) clams. Such language permits the remaining funds to
be paid immediately to creditors in other classes without their having to wait for the next monthly
digtribution under the plan. However, where there are insufficient funds to pay adminigrative damsin
full, 8 1326(b)(1) requiresthat clamsin other classes await payment.

While thereisagplit of authority on thisissue, the Court believes its interpretation of
8 1326(b)(1) to be the better view, given the actua wording of the statute. And the legidative history
of § 1326(b)(1) supportsthisview. Seelnre Shorb, 101 B.R. 185, 186-87 (B.A.P. 9th Cir.
1989)(reviewing legidative higory); In re Tenney, 63 B.R. 110, 111 (Bankr W.D. Okla. 1986); 8
Collier on Bankruptcy 1 1326.03[1], at 1326-8, 1326-9 (Alan N. Resnick & Henry J. Sommer, ed.,
15" ed. rev. 2003).

For these reasons, § 1326(b)(1) does not require or allow the full payment of Debtors
attorney feesto be delayed in favor of payments to a secured creditor, unless Debtor’ s counsel has
agreed to such delay. Debtors proposed Plan in this case, therefore, is consstent with 8 1326(b)(1) in
providing that Debtors attorney fees be paid in full out of the first disbursements under the confirmed
Han.

b. Section 1322(a)(2).

At the confirmation hearing but not in its post-hearing briefs, Monroe argued that the Plan
violates § 1322(8)(2), so that confirmation must be denied under 8 1325(a)(1). Section 1322 (a)(2)
Satesthat:

(@ Theplansndl —. ..



(2) provide for the full payment, in deferred cash payments, of dl claims entitled
to priority under 8 507 of thistitle, unless the holder of a particular claim agrees
to a different trestment of such claim;
11 U.S.C. 8 1322(a)(2)(emphasis added). Monroe argued that the emphasized language requires that
Debtors dlowed attorney fees, which is one species of priority clam under 8 507, mugt be paid on a
delayed basis after confirmation, rather than paid in alump sum from the first distributions made by the
Trustee.
This argument is without merit. First, Monroe cited no authority to support its reading of
8 1322(a)(2) during the confirmation hearing, and did not repesat, support, or cite any authority for this
argument in its post-hearing briefs. Second, such areading of 8§ 1322(a)(2) would create adirect
conflict with § 1326(b)(1), discussed above, with respect to administrative expenses.® Third, courts
have interpreted 8§ 1322(a)(2)’ s reference to “ deferred cash payments’ to mean smply that § 507
priority dlams, which must be paid in full, may be paid over time after confirmation of the plan, and
need not be paid in full immediady after confirmation. The statute does not mean that of dl 8 507
priority dams mug be paid over time — i.e., tha none may be paid immediately after confirmation.
See, eg., InreMoses, 293 B.R. 711, 713 (Bankr., E.D. Mich. 2003)(citing In re Parker, supra.)
For these reasons, Debtors Plan need not pay Debtors attorney feesin monthly installments,

but ingead may pay them in full out of the first disoursements under the confirmed plan. Debtors

proposed Plan does not violate § 1322(3)(2).

5 Administrative expenses, including debtors' attorney fees, are but one of severa
categories of priority claims under § 507. Section 1326(b)(1) applies to administrative expenses under
8 507(a)(1), but not to other priority claims under § 507.
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C. Section 363(e).

At the confirmation hearing, but not in its post-hearing briefs, Monroe argued that the proposed
Plan does not satisfy 8§ 1325(a)(1) because it does not comply with 8 363(e). Thisis so, according to
Monroe, because the Plan enables Debtors to use Monroe's collatera (the vehicle) after confirmation
and during the life of the confirmed Plan without providing “adequate protection” of Monroe' s security
interest in the vehicle.

As noted above, § 1325(3)(1) requires that the Plan comply both with the provisions of
Chapter 13 and with “the other applicable provisons’ of the Bankruptcy Code. Section 363(€) isin
Chapter 3 of the Code, rather than in Chapter 13, so implicit in Monroe' s argument is the contention
that 8§ 363(e) and related adequate-protection provisonsin 8 361 are “other applicable provisons’ of
the Bankruptcy Code, within the meaning of § 1325(a)(1).6

Section 363(€) provides in pertinent part:

8363. Use, sale, or lease of property.

(&) Notwithstanding any other provision of this section, at any time, on
request of an entity that has an interest in property used, sold, or
leased, or proposed to be used, sold or leased, by the trustee, the
court, with or without a hearing, shal prohibit or condition such use,

sdle, or lease asis necessary to provide adequate protection of such
interest. . ..

6 Section 103(a) may bear on this point. It providesin genera terms that Chapter 3 of the
Code, which includes § 363(e), applies “in a case under chapter . .. 13.” 11 U.S.C. § 103(a).

11



11 U.S.C. § 363(€).” Monroe argued that because Debtors propose to use Monroe' s collaterdl after
confirmation, 8 363(e) requires the Court to condition Debtors use of the vehicle “asis necessary to
provide adequate protection” of Monroe's security interest.? Monroe argued that Debtors Plan does
not provide such adequate protection, because the Plan will not result in monthly payments, beginning
immediatdy after confirmation and continuing every month theresfter, that are a least equd to the
vehicleé s monthly depreciation.

The Court notes that while Monroe made this argument under 8§ 363(e) at the confirmation
hearing, it did not repeat the argument or attempt to support it in its post-hearing briefs. To the
contrary, in itsfirst post-hearing brief Monroe abandoned this argument, by acknowledging that

“adequate protection” under 8 363(e) is arequirement that applies only before confirmation. Citing the

Cook case, supra, Monroe indicated in its brief that 8 363(€) does not apply to confirmation of the
Plan, or to Debtors post-confirmation use of collateral.® (See Monroe's Br. In Supp. of Objection at
8.) Rather, Monroe argued, in order to be confirmed Debtors Plan must provide Monroe with the
equivdent of adequate protection, based on the “retain the lien” language of 8 1325(a)(5)(B)(i). That

argument is discussed in the next section of this opinion.

! Section 361 states methods by which “adequate protection may be provided” when
adequate protection is required under 8 363. 11 U.S.C. 8§ 361.

8 An unstated premise of Monroe' s argument under 8§ 363(e) is that 8 363(€)’ s reference
to use of property by “the trustee,” applies to a Chapter 13 debtor, presumably under 11 U.S.C. § 1303.

o Other courts have held thisaswell. See In re Moses, 293 B.R. 711, 714-15 (Bankr.,
E.D. Mich. 2003).
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The Court therefore concludes that Monroe has abandoned the objection it made at the
confirmation hearing, that the Plan violates § 1325(a)(1) because it does not comply with § 363(e).1°
Asareault, in this case the Court expresses no view on the merits of the 8 363(e) argument.

For dl of the foregoing reasons, Monroe' s three objections to confirmation under § 1325(a)(1)
are overruled.

2. Section 1325(a)(5).

Monroe objects to confirmation on the ground that Debtors Plan does not satisfy
8 1325(a)(5)(B)(i). Section 1325(a)(5) States that:

(8 Except as provided in subsection (b), the court shall confirm a plan
if —
(5) with respect to each alowed secured claim provided for by
the plan —
(A) the holder of such claim has accepted the plan;

(B)(i) the plan provides that the holder of such clam
retain the lien securing such dam; and

(i) the value, as of the effective date of the plan, of property to
be digtributed under the plan on account of such cdlam s not
less than the alowed amount of such clam; or

(C) the debtor surrenders the property securing such clam to
such holder; . . .

10 Similarly, before it withdrew its objections to confirmation, Ford made no argument based
on 8§ 363(e), and in fact disclaimed such an argument. (See, e.g., Ford's post-hearing reply brief at 3,
second bullet point, disclaiming any reliance on § 361, and stating that “Ford Credit’s argument is based on
the Fifth Amendment and 8§ 1325(a)(5)(B).”)

13



11 U.S.C. 8 1325(a)(5). Because Monroe has not accepted Debtors' Plan, and the Plan does not
provide for Debtors to surrender the collateral to Monroe, the Debtors Plan must meet the
requirements of § 1325(a)(5)(B). Monroe indicated a the confirmation hearing that it has resolved
with Debtors its previous objections with respect to subsection (ii). That is, the parties agree that under
Debtor’s plan, as modified by their agreement, “the vaue, as of the effective date of the plan, of
property to be distributed” to Monroe “under the plan on account of” Monroe' s secured claim “is not
less than the allowed amount of such dlam.” 11 U.S.C. § 1325(8)(5)(B)(ii).

Monroe argues, however, that under the proposed Plan it does not “retain the lien securing” its
alowed secured clam, as required by subsection (B)(i). Monroe argues that it does not “retain” itslien
in the vehicle under the Plan, because it will not actudly receive payments under the Plan, each and
every month after confirmation, in an amount that is a least equa to the vehicle s monthly depreciation.
Monroe argues that to “retain thelien” inits collatera it must retain the vaue of itslien, which, inthe
case of adepreciating vehicle, means the creditor must receive compensation each month after
confirmation for the decline in value of the vehicle.

Monroe rdies primarily on In re Cook, 205 B.R. 437 (Bankr. N.D. Fla. 1997), and Inre
Johnson, 63 B.R. 550 (Bankr. D. Colo. 1986) to support its position. In Cook, the court held that,
for purposes of 8§ 1325(a)(5)(B)(i), a secured creditor does not “retain the lien securing [its] clam”
where the plan “isinsufficiently capitalized to pay atorney’ sfeesin full upon confirmation and to begin
paying secured creditors at |least the amount of depreciation of collaterd.” Cook, 205 B.R. at 442-43.

The Cook court explained:

14



[A]sarule, aplan can not be confirmed over objection unlessiit

provides that, upon confirmation, each secured creditor will receive a

payment at least equal to the amount of depreciation over the relevant

time period. A plan which does not include such treatment does not

provide that the secured creditor retains its lien pursuant to Section

1325(8)(5)(B)(i). If this cannot be accomplished while aso dlowing

atorney's fees to be paid in full before commencement of paymentsto

secured creditors, the debtor will be faced with a choice between

paying attorney's fees over alonger period of time under the plan on the

one hand, and dismissa or conversion on the other.
Id. at 443.1* The Cook court did not cite any authority supporting its interpretation of
8§ 1325(a)(5)(B)(i) s “retain the lien” language.

In Johnson, the court reached asmilar result, but without clearly relying on any particular
provision of the Bankruptcy Code. Indeed, the Johnson court appears to have acknowledged that
§ 1325(a)(5)(B) was stidfied in the case before it. 63 B.R. a 554. Without relying on the “retain the
lien” language of § 1325(a)(5)(B)(i), the Johnson court held that “[i]n order for the [d]ebtor’s plan to
be confirmed, it must dedl fairly with the [secured creditor’s| claim and provide [the secured creditor]
with *adequate protection’ of its interest in the collaterd, not only as of the date of confirmation, but on
an ongoing basis” Id.
In addition to the decisonsin Cook and Johnson, the Court notes that Ford relied on a

discussion of § 1325(3)(5)(B)(i) by Judge Keith M. Lundin in his Chapter 13 trestise, which arguably
supports Monrog' s pogition. On the one hand, Judge Lundin initidly states that “[a] generic plan

provision that secured claim holders ‘retain liens' probably satisfies the lien retention requirement of

1 The Court notes that there is an additional choice available to the debtor under the
scenario posited by Cook — surrender of the collateral. See 11 U.S.C. § 1325(8)(5)(C).

15



8 1325(a)(5)(B)(i).” 2 Keith M. Lundin, Chapter 13 Bankruptcy, § 104.2 at 104-3 (3d ed. 2002).
On the other hand, however, and citing the Cook and Johnson cases, Judge Lundin says.

Lien retention in 8 1325(a)(5)(B)(i) has been interpreted to
require that payments through the plan must at least equal depreciation
inthe vaue of collaterd during the repayment period. Not to be
confused with adequate protection before confirmation or with the
payment of present vaue (interest) after confirmation, lien retention
avoids condtitutiona problems only if periodic payments under the plan
equal or exceed the vaue lost through depreciation and use of collatera
by the debtor after confirmation. Put another way, even if the plan
recites that secured clam holdersretain liens, if the payments proposed
by the plan are insufficient to stay ahead of depreciation, the retained
lienswill erode faster than the allowed secured clam is paid, contrary
to the intent of § 1325(a)(5)(B)(i).

[L]ien retention isimplicated when the order of paymentsto
creditors under the plan delays or interrupts the payment of a secured
clam such thet the vaue of the collaterd fals more quickly then the
lienholder receives payments.

In these Stuations, the secured claim holder must object to
confirmation and argue that the plan failsto retain its lien as required by
8 1325(8)(5)(B)(i). Thelienholder cannot wait until after confirmation
to chalenge a plan that erodes the protection of its lien — confirmation
will bind the creditor to the treatment proposed by the plan. Lack of
“adequate protection” arguments will be barred by confirmation, and if
notice of the content of the plan was sufficient, even alienholder’s
condiitutional arguments will run squardly into the preclusive effect of
confirmation.

Id. at 104-4 to 104-6 (footnotes omitted).
Debtors, on the other hand, argue that Monro€e' sinterest in its collaterd is adequately protected

pogt-confirmation by:
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proof of full coverage insurance; arequired (and effective) Payment

Order[;] afeasible Chapter 13 Plan according to the Model Worksheet

which demonstrates that enough money is being paid by the debtor(s)

to satisfy the proposed treatment of creditord[;] the Debtors

demondtrated ahility to make the payments with areview of the

Debtors payment history at the time of confirmation[;] and an Order

Confirming Plan that required secured creditors are getting the present

vaue of their collateral, not just that amount proposed by the debtors.
(Debtors Resp. to Objections a 8.) Debtors argue further that “[a]bsent extreme circumstances, it is
the totality of these factors upon [c]onfirmation that affords protection, and . . . adequate protection to
secured creditors generdly, and to Ford and Monroein thisingtant Chapter 13 case” 1d.

Debtorsrely primarily on In re Walters, 203 B.R. 122 (Bankr. C.D. Ill. 1996), and Inre

Dews 191 B.R. 86 (Bankr. E.D. Va. 1986). In Walters, a secured creditor objected to confirmation
of the debtor’ s five-year Chapter 13 Plan, which provided that the secured creditor would retain itslien
on its collateral, but did not provide payments to the creditor in amounts necessary to cover the
depreciation of its collatera for the first ten months after confirmation. 203 B.R. a 123. The secured
creditor argued that the debtor’ s plan could not be confirmed because adequate protection is
“*inherent” in § 1325, and the proposed plan did not adequatdly protect itsinterest inits collaterd. 1d.
The Walters court rgjected this argument. In interpreting 8 1325(a)(5)(B), which the court found was
the only 8§ 1325 provison relevant to the issue, the Walters court stated:

To satisfy the requirements of [§ 1325(a)(5)(B)], debtor's plan need

only provide that GMAC retain its lien and that GMAC be paid interest

"over and above the face amount of the alowed secured claim at

whatever interest rate is equivaent to the discount rate selected by the

court or agreed upon by the parties.” Thereis no requirement that a

chapter 13 plan provide protection to the holder of an adlowed secured

clam againg whatever diminution in value may result to the property
securing the alowed secured claim in which the lien is retained.
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Id. a 124 (quoting from and relying on 5 Collier on Bankruptcy  1325.06[2], at 1325-49 (15th ed.
1996) and citing In re Dews, 191 B.R. 86, 92 (Bankr. E.D. Va. 1995)). Asthe debtor’s Chapter 13
plan provided that the secured creditor would retain its lien and that 9% interest would be paid on the
secured creditor’ s claim, the Walters court overruled the secured creditor’ s objection and found that
the requirements of § 1325 had been met. Id.

In Dews, a secured creditor objected to confirmation of the debtor’ s proposed Chapter 13
plan, where under the plan, the secured creditor would not receive any payments on its claim until about
elght months after confirmation. 191 B.R. a 88. Theissue raised by the delay in payments was
“whether or not the debtors should be required to make adequate protection paymentsto Chryder in
order to compensate it for depreciation on the vehicle while it iswaiting for distributions under the
plan.” 1d. at 92. The Dews court found that the secured creditor “is adequately protected under the
terms of the proposed plan, because its dlowed secured clam will be paid in full, with interest” and thus
the debtor was not required to make post-confirmation adequate protection payments. 1d. The court
found further that the secured creditor’ s gnificant interest in being adequately protected . . . is
counterbaanced by the rehabilitative nature of Bankruptcy Code.” 1d. The court consdered the
likelihood that if the debtor was required to pay the secured creditor an amount that would cover the
depreciation of its collateral during the period before the creditor received plan distributions, a case

under Chapter 13 may not be possible.!?

12 The Dews court distinguished the case before it, where there was only an eight-month
delay in payments to the secured creditor, from the case facing the court in Johnson, where there was a
proposed delay of three and one half years before the secured creditor would begin receiving payments
under the plan, by which time the collateral securing the loan would have “little or no value.” 191 B.R. at
(continued...)
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As demondtrated by the cases cited by the parties, the courts are divided on the issue a hand.
For example, the Cook case supports Monroe' s “retain the lien” argument, while the Walters case
rgectsit. And the scholarly treatises so are divided on theissue. As noted above, Judge Lundin’s
treatise arguably supports Monroe' s argument. On the other hand, Collier on Bankruptcy rejectsthe
argument, pointing out thet a secured creditor may “retain [itg lien” within the meaning of
8 1325(a)(5)(B)(i) even though the collaterd may depreciate after confirmation:
Section 1325(3)(5)(B)(i) assures the holder of an alowed secured
clam that its lien cannot be directly affected by a chapter 13 plan
without its consent, dthough various indirect deleterious effects,
resulting from depreciation, deterioration, damage, or loss may
nonetheless occur during the extension period. But section
1325(a)(5)(B)(i) does not require that a chapter 13 plan guarantee
protection to the holder of an alowed secured clam against whatever
diminution in value may result to the property securing the alowed
secured clam in which thelien is retained; it merely requires a provison
in the plan for the retention of the lien.

8 Collier 11325.06[3][a], at 1325-31 (itdicsin original, footnote omitted).

The Court must reject Monroe' s “retain the lien” argument, becauseit is contrary to the plain
meaning of § 1325(a)(5)(B)(i). In effect, Monroe would have the Court interpret that section asif it
dtated that the holder of a secured clam must “retain the vaue of the lien securing such daim.” Bt the
datute does not say this— it merdy says that the holder mugt “retain the lien securing such dlam.” To
accept the creditors argument isto add into 8 1325(a)(5)(B) a requirement that Congress did not put

there.

12(...continued)
92. The Dews court stated that in such a case, “a different result might follow.” Id.
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The plain meaning of the phrase “retain the lien,” and the meaning intended by Congress, isthat
asecured creditor retain its lien in the collatera — in this case amotor vehicle— without regard to
whether the collaterd will retainitsvdue. Retaining “the lien” in amotor vehicle under
8 1325(a)(5)(B)(i) does not mean retaining the vaue of the lien.

There is a difference between the vdue of alien and the lienitsdf, just as there is a difference
between the value of amotor vehicle and the vehicle itsdf. While the value of alien varies with the
value of the creditor’ s collaterd, the existence of the lien itself doesnot. A lienin avehicle, for
example, isalien in tha tangible piece of persond property — the physicad thing— regardless of what
that physcd thing isworth at any giventime. The Bankruptcy Code defines “lien” to mean a“charge
againg or interest in property to secure payment of a debt or performance of an obligation.” 11 U.S.C.
8§ 101(37). Thisdefinition of the word “lien” in the Code does not refer to the value, or to any
particular vaue, of the “charge againg or interest in” the collaterd. Similarly, Black’s Law Dictionary
definesa“lien” asa*“legd right or interest that a creditor has in another’ s property, lasting usu. until a
debt or duty that it securesis satisfied.” Black's Law Dictionary 933 (7th ed. 1999). A creditor with
alien in adebtor’s vehicle has the same “|legd right or interet” in the vehicle— whether the vehicleis
worth $10,000, $5,000 or only scrap vaue. The lien remains even as the vaue of that lien declines
with vehicle depreciation.

It is gpparent from severd provisonsin the Bankruptcy Code that when Congress intended to
mean or refer to the vaue of a secured creditor’slien, it did so dearly and explicitly in the satute. This
further confirms the digtinction between the lien itself and the vdue of the lien. Following are severd

examples, the last of which occursin Chapter 13 itsdlf:
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1. Code § 303(b)(1), which concerns who may file an involuntary bankruptcy petition,
explicitly refersto the value of alien when it refersto “the vaue of any lien on property
of the debtor securing such clams. . ..”

2. Code 8 363(f)(3), which concerns conditions under which atrustee may sdll property
free and clear of liens, explicitly refersto the vaue of liens on the property, in the
phrase “the price a which such property isto be sold is greater than the aggregate
vaue of dl liens on such property.”

3. Code § 506(a), which provides for the bifurcation of an undersecured creditor’sclam
into a secured clam and an unsecured claim, refers to the value of the secured
creditor’ s lien by explicit use of theword “value” In 8 506(a), the phrase Congress
used was “the vaue of such [secured] creditor’ sinterest in the etate' sinterest in” the
property.® The pertinent portion of § 506(3) is:

8 506. Deter mination of secured status.

(@) An dlowed dlaim of acreditor secured by a lien on property in
which the estate has an interest, or that is subject to setoff under section

extent of the amount subject to setoff, as the case may be, and isan
unsecured claim to the extent that the vaue of such creditor’ sinterest or
the amount so subject to setoff isless than the amount of such alowed
clam.

11 U.S.C. 8 506(a) (emphasis added).

4, Code § 361(2), which states one method of providing “ adequate protection” when
“adequate protection” is required by other provisions of the Code, e.g. 8 363(e), lists
one form of adequate protection to be “an additional or replacement lien” to the extent
that there is a decrease in the vaue of the secured creditor’slien  Section 361(2)
explicitly refersto the vaue of the lien, in the phrase “to the extent that such Stay, use,
sde, lease, or grant results in a decrease of the vaue of such entity’ sinterest.” (The
phrase “the value of such entity’sinterest” means “the value of” the secured creditor’s
collaterd; i.e., the value of thelien. See discusson supra at n. 13.)

13 The Supreme Court has held that the phrase “value of such creditor’sinterest. . .” in
§ 506(a) means “the value of the collateral.” United Savings Association of Texas v. Timbers of
Inwood Forest Associates, Ltd., 484 U.S. 365, 372 (1988).
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5. Code § 362(d)(3)(B), which establishes rules gpplicable to relief from stay in sngle-
ast red edtate cases, explicitly refersto the vaue of alien when it refersto the
payment of “interest a a current fair market rate on the vaue of the creditor’ sinterest in
thered estate.”

6. Code § 1302(b)(2)(A), which concerns the Chapter 13 trustee' s duties, explicitly
refersto the value of alien, when it says that the trustee shdl appear and be heard ina
Chapter 13 case “a any hearing that concerns. . . the value of property subject to a
lien."4

These Code provisions persuade the Court that when Congress intended to refer to the vaue of

alien in the Bankruptcy Code, it made the reference clear and explicit. If Congress had intended, in

8§ 1325(a)(5)(B)(i), to require that a confirmed plan at al times preserve the vaue of a secured
creditor’s lien, Congress would have made this explicit by the use of words such as “retain the vaue of
thelien.” Congressdid not intend “retain thelien” to mean “retain the vadue of the lien.”

Thus, Monrog s interpretation of 8 1325(a)(5)(B)(i) would import into that subsection a

confirmation requirement that is not written there. And more generdly, it would import into

8 1325(a)(5)(B) arequirement regarding two subjects that Congress dready has explicitly addressed in
Chapter 13, but in a different way — the amount and timing of payments that must be madeto a
secured creditor under a confirmed plan. Congress could have required that payments to a secured
creditor at dl times equd or exceed the amount of any depreciation of the collaterd. But in

8§ 1325(a)(5)(B)(ii), Congress required only that the secured creditor receive distributions of property

of a“vaue, as of the effective date of the plan,” in at least the amount of the alowed secured claim (i.e.,

14 In addition to these explicit references in the Code to the “value’ of alien, other
provisions in the Code show that when Congress intended to refer to vaue, it made explicit reference to
“value.” One such example appears in Chapter 13 itself — § 1325(a)(5)(B)(ii) (reference to “the value.. .
. of property to be distributed under the plan.”)
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the value of the collaterd). Under § 1322(d), the plan may last for up to three years, or with the
court’s gpprovd for cause, up to five years. Thus, in the case of a secured creditor like Monroe in this
case, Congress explicitly required that the plan provide for distributions over a three-to-five year period
to the secured creditor that are a least equal to the vaue of the vehicle as of the effective date of the
plan. Theindusion of these specific, explicit requirements regarding the amount and timing of payments
to secured creditorsimplies a Congressond intent to exclude additiona, implicit requirements on that
subject. Thisconcluson is reinforced by the fact that Congress aso explicitly provided thet if the
requirements of 8 1325(a) are met, including 8§ 1325(a)(5), and the exception in § 1325(b) does not
apply, the Court mugt (“shal™) confirm the debtor’ s plan. See discussion infra.
Asthe Sixth Circuit has noted, in Chapter 13 Congress struck a careful balance between the

competing interests of debtors and creditors:

The god of Chapter 13 isfinancid rehabilitation and afresh sart for the

debtor. Chapter 13 attempts to balance the interests of debtors and

creditors by alowing debtors with regular income to adjust their debts

through extenson and/or composition plans funded out of future income

while retaining exigting assets with creditors recelving payment over

time from such future income, relief which is not available under a

Chapter 7 liquidation.
In re Burba, 42 F.3d 1388, 1994 WL 709314, at * 17 (6th Cir. Nov. 10, 1994)(unpublished)
(citations omitted).

The cases that Monroe cites in support of its argument trace their roots back to In re Johnson,

63 B.R. 550 (Bankr. D.Colo. 1986), discussed supra. As noted above, the result in Johnson was not

based on § 1325(3)(5)(B)(i)’' s “retain the lien” provison. But Johnson warrants further discusson. In

Johnson, the bankruptcy court reasoned that a secured claim has two aspects, both of which must be
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protected in order to confirm a Chapter 13 plan. Thefirg, “quantitative’ aspect, according to the
Johnson court, isthe amount of the alowed secured clam as determined under 8 506(a), and is
protected by the provisons of § 1325(a)(5)(B). 63 B.R. at 551, 554. The second aspect of the
secured clam, Johnson says, isthe “qualitative agpect,” which * speaks to the relative degree of
assurance that the debt will be paid, and it is equaly asimportant to the creditor as the quantitative
aspect.” Id. a 551. And, according to Johnson, this quditative aspect is part of the secured creditors
“vested property rights’ protected by the Fifth Amendment. Id. According to Johnson, before the
Court may confirm a Chapter 13 plan, the plan not only must meet the requirements of

8§ 1325(a)(5)(B), thus protecting the quantitative aspects of the secured creditor’s claim, but also must
protect the “qualitative aspect” of the claim by protecting againgt depreciation of the collaterd during
the operation of the plan. 1d. a 554. The plan must do this, Johnson held, by providing “adequate
protection” of the secured creditor’ s interest in the collaterd “not only as the date of confirmation, but
on an ongoing bass” Id.

The Johnson court did not clearly identify any particular provison of Chapter 13 or of the
Bankruptcy Code that imposes this requirement. But Monroe argues that 8§ 1325(a)(5)(B)(i)’'s “retain
the lien” language incorporates this requirement. Assuming for the sake of argument that Johnson is
correct in finding that there isa“quditative aspect” of a secured clam, Congress addressed that aspect
of the secured creditor’sclam, in 8 1325(a)(6). As noted above, the “qudlitative aspect” is defined by
Johnson to be “the relative degree of assurance that the [secured] debt will be paid.” Congress
addressed this concern in § 1325(8)(6) when it imposed the confirmation requirement that “the debtor

will be able to make dl payments under the plan and to comply with the plan.” This “feasbility”
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requirement is the way Congress chose to give a secured creditor, in the words of Johnson, a degree
of “assurance that the debt will be paid” if the plan is confirmed. While the secured creditor in this case
does not believe that this degree of assurance is enough, it is the degree of assurance that Congress
chose to provide.®® Thetype of additiona assurance — againgt the risk of uncompensated
depreciation — that Monroe seeks, is amply more than Congress provided in either 8 1325(3)(6) or in
the 8 1325(a)(5)(B)(i) “retain the lien” provison.

As noted above, with an exception not applicable here, when a Debtor’ s plan meets dl of the
requirements of § 1325(a), that section requires the Court to confirm the plan. The Court has no
discretion to impose any additiona requirements for confirmation. See Petro v. Miller, 276 F.3d 375,
378 (7th Cir. 2002); In re Estus, 695 F.2d 311, 314 (8th Cir. 1982); In re Alexander, 670 F.2d 885,
888, 889 (9th Cir. 1982); 8 Collier 1 1325.01, at 1325-5. None of the § 1325(a) provisionsrelied on

by Monroe in this case require or permit the Court to impose the type of depreciation-protection that

15 By its nature, afinding of “feasibility” under § 1325(a)(6) requires the bankruptcy court to
make a prediction, and as the creditors correctly point out, that prediction is not infalible. One provision
Congress provided that asssts the bankruptcy court in making the feasibility prediction is the requirement
that the Chapter 13 debtor commence making the payments proposed by the Chapter 13 plan no later than
30-45 days after the caseisfiled, i.e., well before the confirmation hearing. See 11 U.S.C. § 1326(a)(1);
11 U.S.C. 8§ 1307(c)(4)(court may dismiss or convert the case for failure by the debtor to commence
making timely payments under § 1326); Fed. R. Bankr. P. 3015(b)(the plan must be filed with the
bankruptcy petition or within 15 days thereafter).

Nonetheless, the unfortunate redlity is that some Chapter 13 debtors default under the terms of
their confirmed plan, most commonly by failing to make al of the periodic payments required by the plan.
Congress has provided remedies when such a default is material, however, including the dismissd of the
Chapter 13 case or conversion of the case to Chapter 7. 11 U.S.C. § 1307(c)(6). And as other judges of
this Court have pointed out, a debtor’s default under a confirmed plan may constitute “cause” for granting
asecured creditor relief from stay. E.g., In re Whitfield, 290 B.R. 302, 305 (Bankr. E.D. Mich. 2003).
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Monroe seeks. If such protection is to be required for confirmation of a Chapter 13 plan, it must find
its source in some other provision of the Code.*®
For dl of these reasons, Monro€e s statutory objections to confirmation must be overruled.

B. M onr o€’ s constitutional objection.

1. Whether Monroetimey madeits constitutional argument.

Monroe argues that confirmation of Debtors Plan would result in an uncondtitutiona “taking” of
Monrog s property for a public use and without just compensation, in violation of the Fifth
Amendment.}” Monroe did not make this condtitutiona argument either in its written objections filed
before the confirmation hearing or at the confirmation hearing. Monroe s written objections did include
areference to Debtors Plan failing “to provide Creditor due process.” (See [Monro€' s Objection to
Confirmation of Chapter 13 Plan, filed February 20, 2003, a 118.) Thismay be construed as either a
procedural-due process or a substantive-due process objection, based in ether case on the due
process clause of the Fifth Amendment.’® But it is not an objection based on the Fifth Amendment's
“takings’ clause. And Monroe abandoned its due process objection, by faling to raseit, explainit, or

support it in any way at the confirmation hearing or in its post-hearing briefs.

16 As noted supra, the Court expresses no view on the merits of any argument based on the
combination of § 1325(a)(1) and 8 363(e), because Monroe abandoned any such argument.

1 The Fifth Amendment's “takings’ clause provides“. . . nor shall private property be
taken for public use, without just compensation.” U.S. Const. amend. V.

18 That portion of the Fifth Amendment provides that “[n]o person shall be. . . deprived of
life, liberty, or property, without due process of law; . . ..” U.S. Congt. amend. V.
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Monroefirgt raised its Fifth Amendment “takings’ clause objection in its post-hearing briefs. In
an Order filed September 30, 2003, the Court questioned whether Monroe had properly raised and
preserved its condtitutiona argument. The Court allowed Monroe to file a supplemental brief on that
issue, and Monroe did so, on October 14, 2003.

The Court concludes that Monroe did not timely raise its congtitutional objection to
confirmation, but rather waived it. Federd Bankruptcy Rule 3015(f) requiresthat “[a]n objection to
confirmation of a plan shdl befiled and served. . . before confirmation of the plan.” Fed. R. Bankr. P.
3015(f). Loca Rule 3015-3 contemplates that a creditor objecting to confirmation of a Chapter 13
plan must file and serve written objections to confirmation “within the time period designated by the
clerk in the notice of the first meeting of creditors.” L.B.R. 3015-3(a)(1)(E.D.M.). In thiscase, that
deadline was March 31, 2003. (See Notice of Chapter 13 Bankruptcy Case, Meeting of Creditors, &
Deadlines, filed February 10, 2003) (giving notice of the First Meeting of Creditors on March 10,
2003, and gating that “the deadline for filing objections to the confirmation of the plan is 21 days from
the date of the first meeting.”)

The Locd Rule further provides that “[o]ne who fallsto file and serve an objection to
confirmation may be deemed to have consented to confirmation of the plan, and if the holder of a
secured claim, may be deemed to have accepted the plan for purposes of Code 8§ 1325(a)(5)(A).”
L.B.R. 3015-3(a)(2)(E.D.M.). TheLoca Rule does, however, contemplate that the Court may permit
acreditor to appear a the confirmation hearing and “for cause to lodge an untimely objection.” L.B.R.

3015-3(b)(2)(E.D.M.).
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The written objections to confirmation filed by Monroe were timely-filed under Loca Rule
3015-3, but as noted above they did not include the Fifth Amendment “takings’ clause argument.
Under Loca Rule 3015-3(b)(2), the Court would have had discretion, “for cause,” to permit Monroe
to rase its conditutional objection, if it had raised it for the first time a the confirmation hearing. But
Monroe did not do so. At the conclusion of the confirmation hearing, the Court granted Monroe's
request to brief the objections to confirmation that it had made. Monroe did not ask for leave to raise

additional objections to confirmation in its post-hearing brief, nor did the Court grant such leave.

For these reasons, the Court concludes that Monroe did not timely raise, but rather waived, any
its argument that confirmation would violate the Fifth Amendment “takings’ clause. For this reason, the
Court overrules that objection.

2. Themerits of the congtitutional argument.

There is a second, independent basis for overruling Monroe' s untimely congtitutiond objection
to confirmation. Even if the objection had been timely made, it would be foreclosed on the meritsby a
decison of the United States Court of Appedsfor the Sxth Circuit, In re Nolan, 232 F.3d 528 (6th
Cir. 2000).

In Nolan, the bankruptcy court confirmed a Chapter 13 plan which bifurcated a secured claim
of Chryder Financid Corporation, into a secured clam in the amount of the vaue of the automobilein
which Chryder had a security interest, which wasto be paid in full over the life of the plan, and an
unsecured clam for the balance of Chryder's clam, which would be paid on a*“ cents-on-the-dollar

bass’ under the plan. About a year after confirmation, the debtor proposed to modify the confirmed
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plan by surrendering her vehicle to Chryder, and reclassfying the unpaid baance of Chryder’s secured

clam as an unsecured claim. 232 F.3d at 529-30.

The Sixth Circuit agreed with Chryder that such a post-confirmation reclassfication of the

secured creditor’s clam is not permitted under 8 1329 of the Bankruptcy Code, as interpreted in light

of severd other provisonsin Chapter 13 of the Code. Whileit ruled in favor of Chryder based on

satutory provisons of Chapter 13, the Sixth Circuit aso consdered and rgjected Chryder's

condtitutional argument — that the bankruptcy court’s gpprova of the debtors plan modification

violated the Fifth Amendment due process and takings clauses. 232 F. 3d at 534 n.10.

The Sixth Circuit’ s reasoning gpplies with equa force to Monroe' s condtitutional objection in

this case

Chryder aso invokes the Fifth Amendment, which providesthat “No
person shdl . . . be deprived of . . . property, without due process of
law; nor shall private property be taken for public use, without just
compensation.” U.S. Const. Amend. V. Thedigtrict court did not
reach the Fifth Amendment argument. Chrysler Fin. Corp., 234 B.R.
at 392 n. 2. Wethink Chryder prevailsfor reasonsrelated to
congressiond intent regarding process, policy, and findity, as reflected
in the Code, not because of a condtitutiona limitation. Congress has
explicit authority to dlow and regulate bankruptcy. U.S. Congt. Art. 8
8, cl. 4. Every bankruptcy involves a*“transfer” of private property
from a creditor to a debtor, in the sense that a creditor isinvoluntarily
deprived of a previoudy-vested, legaly-enforceable debtor obligation
to return borrowed creditor property. However, mere reconciliation of
debts among private entities does not normaly congtitute taking private
property for public use. A bankruptcy court does not ingtigate specific
transfers of property with the objective of bestowing direct or indirect
benefits on the public that are unrdated to bankruptcy policy. Our
holding and judgment in this case should not be construed to rest upon
any Ffth Amendment limitation of congressond authority.

Id. (itdicsin origind).
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For each of the reasons stated, the Court overrules Monroe's objection to confirmation to the
extent it dams aviolaion of the Fifth Amendment.
V.  Concluson.

The Court will confirm the Debtors  proposed Plan, as modified to reflect the agreed resolution
of Monroe' s and Ford' s objections regarding the value to be assigned to their collatera, and the
interest rates to be used, under 8§ 1325(a)(5)(B)(ii). The Court overrules Monro€e' s other objectionsto
confirmation, for the reasons stated in this opinion. The Chapter 13 Trustee will prepare an appropriate
confirmation order.

Dae February 9, 2004

Thomas J. Tucker
United States Bankruptcy Judge
CC: Danidla DimovsKi
Jayson Macyda
Roberta W. Andrews
Tammy L. Terry, Trustee
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